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Eight years ago Australia reversed its position and 

adopted the UN Declaration on the Rights of Indigenous 

Peoples (UNDRIP).
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Signing          realisation 

• BUT the realisation of these rights is beyond the reach of Aboriginal 

people in Australia due to: 

- the black letter law (State and Commonwealth);

- the implementation of domestic law. 

• There’s an obvious lack of political will to enable Indigenous peoples to 

realise the full extent of their rights as enshrined under UNDRIP.
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Domestic Law #1:
Commonwealth Legislation – the Native Title Act 1993 (Cth) (NTA)

• Currently the strongest mechanism available to Indigenous groups to 

create economic opportunities and protect native title rights and interests 

is the NTA – specifically, the Future Act regime. 

• The ‘right to negotiate’ is the most powerful right and applies to certain 

proposed acts on native title lands. It’s designed to ensure those acts 

can be lawfully done. 

• A native title party’s right to negotiate time is limited to 6 months & the 

developer / state government must negotiate in ‘good faith’. 

• After 6 months, the developer can apply to the NNTT for a decision on 
the grant of the tenure. 
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Implementation of Commonwealth Legislation 

• The NNTT and Federal Court interpretation of what ‘good faith’ is has 

been inconsistent. The following conduct by developers has been been 

determined to have met the “good faith” threshold: non-engagement, 

delays in negotiation, disregard for due process, refusal to resource 

meetings, and a refusal to provide information enabling the native title 

party’s free prior and informed consent.



Only 3 times, in the 25 year history of the Native 
Title Act …

… has the National Native Title Tribunal decided in 
favour of the native title party, when determining 

whether a developer can be granted tenure.  
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So where a developer chooses to use the FADA process to secure the grant 

of tenure, it’s almost assured to be granted, regardless whether the native title 

party consents. 
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• The NNTT is prevented from imposing conditions that the developer should pay 
the native title party a royalty. 

• This same piece of legislation says the native title party is entitled to ‘just terms’ 
compensation for the very act the NNTT allows to happen without the consent 
of or royalty payable to the native title party.

• At the core of the Federal Government’s approach to Indigenous rights is an 
assumption that social disadvantage can be addressed through economic 
opportunities. 

• But if the strongest legal mechanism open to Indigenous people enables 
exploitation of our resources, without our consent, then the letter of the 
domestic law in Australia and its implementation are inconsistent with the UN 
Declaration on the Rights of Indigenous Peoples, in particular Articles 3, 21,19, 
18, 28, 29 and 32.     
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The exception:

• Where developers act with 

good will and the Indigenous 

group is supported by 

effective regional 

organisations, outcomes for 

native title parties can be 

positive. 

• This is not due to the letter or 

implementation of domestic 
laws in this country. 
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Domestic Law #2:
State Legislation – the Aboriginal Heritage Act 1972 (WA) (AHA)

• Within WA the AHA (specifically sections 16 & 18) gives developers the right 
to destroy places of significant Aboriginal cultural heritage without 
consultation with or consent from the affected Indigenous persons/native title 
groups. 

• Native title parties have stopped registering sites which would make their 
locations known. 

• State and national bodies are deregistering sites to make way for 
development. 

• The practical implementation of this WA law violates the rights of Indigenous 
people as enshrined in UNDRIP, in particular at Articles 3, 31, 30, 29 and 32. 
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The exception:

• Where native title parties manage to convince developers to contract out of their 

legal rights to destroy places and sites of significant cultural heritage value. 
• If this happens, native title parties secure private contractual rights.

• The implementation of these contracts are subject to good will. 
• The reality is, native title parties don’t have the resources to legally enforce the 

contracts. 
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What’s changed?

In 2010, the UN Special Rapporteur James Anaya found that ‘The Intervention’, or 

formally, the Northern Territory Emergency Response Act (NTER), limited the rights and 
freedoms of Indigenous people, and breached Australia’s international obligations.

Today, Australia’s state and federal governments still refuse to consult with Aboriginal 

people about the legislative regimes that affect us. 
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